THE

DEVAR HAMISHPAT BULLETIN

701

Published by:
Kollel Dayanus
Mishpat
Avraham,
London

Clarifications in the Laws of Choshen Mishpat and Ribbis | #24 Adar 1 5784

- Halacha Insights -
Neighbors Responsibilities #2

Noise Damage

So far we have discussed about someone who did an act inside his
house and thus harmed his neighbor. Now we will discuss a more
common source of dispute between neighbors: If somebody does
an activity in his home or opens a shop, which increases the numbers
of people entering and exiting his home, and increases the noise. Can
the neighbor prevent it? Here, it is not his money or property that is
being disturbed, but his sleep and test.! The Mechaber brings in sinan
156 two views if one has the right to protest against a neighbot’s
noise.

The soutrce is the Mishnah in Bava Basra that differentiates between
the “noise of hammering” in one’s home which one may not protest
and he has the right to hammer in his home even though it makes
a noise, and one who opens a store in the courtyard, where the
neighbors have the right to prevent him from doing so due to the
“noise of those entering and leaving” the courtyard.

But the Mishnah doesn’t explain the difference between the “noise
of hammering” which is permitted and the “noise of those entering
and leaving” which is prohibited.

How the Rishonim Understood the Mishnah

Ramban and Rashba explain, noise isn’t an issue, since a person may

1) Sleep by night and rest by day, as the Chasam Sofer writes in a teshuvah, one has
the right to sleep by day as by night.
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Advice Corner

Due to the many cases that have come before us of
disputes between buyers and brokers, where buyers
sue brokers for cheating them, or a buyer trusted the
broker regarding a certain point and it later emerged
that he was misled.

We are not relating to the halachic side of the matter,
as there are circumstances where the broker will be
found liable to pay for misleading the buyer, based
on the Gemara (Bava Kama 89b), if a person shows
a coin to a money changer and the money changer
tells him that the coin is legal, and it is discovered to
be forged, the money changer must pay for any loss
caused. There are many details to this halachab.

But we would like to address a different side to this
issue, and it is our duty to clarify an important point:
It is common in business to consult experts, and the
buyer trusts the expert who advised him how to act.
Based on that information, he buys the object or
asset. Similarly, the broker often reveals the potential
profits in the deal, while the losses that could atise he
doesn't mention at all. And only too often the buyer
reveals the downside after the point of no return.
Sometimes the buyer consults with good-hearted
businessmen, thinking he can rely on their opinions.
But they do not take responsibility for their words
and often they will answer casually without delving
into the matter, and the buyer is the one who suffers.
Therefore, the iton rule in these matters is: Make
your own inspections and investigations, and don't
rely on anybody else!

Even if you don't understand the issues involved, if
you do your homewotk and make the best possible
enquiries, you will understand the ins and outs
yourself without having to rely on others.
Remember, don't trust the advice of just one ot two
advisers!

Even if they are your good friends and certainly

> > > Continued on page 4
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do what he wants in his courtyard and nobody can protest
it due to the noise. And the fact that he disturbs a neighbor
from sleeping is neither an issue, since this isn’t called
“damage.” Instead, when the Mishnah mentions the “noise
of those entering and leaving,” it doesn’t mean the “noise,”
but the increase of people in the courtyard.

But the Rambam writes: A store in the courtyard, the
neighbors can protest against him and say “we can’t sleep
because of the noise of those entering and leaving,”...
but they can’t protest against his “noise of hammering,”
because he has a chazakah to do it.”

According to the Rambam, the Mishnah isn’t discussing
whether on not one may protest against the hammering
or against the store, because one may protest against both;
instead, the question of the Mishnah is whether a chagakah
helps. And the ruling is, that a chagakah doesn’t help
regarding the “noise of those entering and leaving,” but
a chazakal is applicable regarding “noise of hammering’”

The Pischei Teshuvah brings the view of the Maharalbach,
who differentiates as follows: If the person can make his
noise somewhere else, he is obliged to do so. If he can’t, it
is permitted. Therefore, since a person can open his store
in the market and there is no reason to do so especially at
home, he is not permitted to do so in the courtyard. But
the “noise of hammering” is done at home, and he has no
other place to do his hammering, Therefore, it is permitted.

The Chasam Sofer (Choshen Mishpat 92) seems to take this

view into account.

The Ramah (Bava Basra 21) says the difference is, “noise
of hammering” cannot be protested because a person may
do in his home what he likes, even if it disturbs sleep. But
“noise of those entering and leaving” is noise done in the
courtyard that belongs to all neighbors, and they can argue
that this was not the accepted usage of the courtyard when
they bought it, and they didnt become partners in the
courtyard with this in mind. The usage of the courtyard is
to pass between the house and the street, and not to make
noises.

The Ramah continues, saying that although a neighbor can
protest against the “noise of those entering and leaving,”
that is only the case if he brings people who are not visitors
due to the regular usage of the courtyard. But if the
visitors come to reckon the money they owe him, or are his
creditors, this is the regular use of a house and courtyard,
and if so, the neighbors can’t protest such visitors, no
matter how many they are.

That being, a Rav, who people come with shaalvs, or a Rebbe
who people come to for advice, a brachah ot yeshuah, since

this is their regular use of the house, the neighbors can't
protest. Similatly would be the din regarding a therapist or
the suchlike.

But if so, the Rebbe or Rav won’t be permitted to open an
official waiting room, or publicize his open hours,’ since
this is beyond his regular house activities. If people come
on their own accord, one can say it is similar to creditors or
people coming to make financial reckonings with him, but
if he publicizes open hours, it is as if he is inviting people
to come, and that is prohibited. It would therefore also be
prohibited to open a beis hora'ab in one’s home, or open a
clinic.

But it is possible that a Rav or Rebbe are considered a devar
mitzvah, and a devar mitzvah is permitted as we see regarding
a melamed tfinokos that is permitted.

Similarly, a zashpia who sits with followers on Friday night
singing zemziros, this may be regarded a regular activity, since
the followets come on their own accord. But if so, it would
be prohibited to publicize times for the singing.*

As explained in Gemara, the noise of Torah is a mitzvah
and therefore one cannot protest it, but the Levush writes
(156:3, cited in Pischei Teshuvah 2), the fakanah of Rav
Yehoshua ben Gamla that permits opening a Talmud Torah,
is only if the Talmud Torah is in the same courtyard, but
if they are living in the same home and one of the partners
wants to open a Talmud Torah in the home, the other
partner may protest it, since that is something most people
won’t be able to endure and this was not their included in

their partnership.

But the fact that many people are entering the courtyard is no
claim, since the more people come the greater the mitzvah.

Let us conclude with the wotlds of the Avnei Nezer in a
teshuvah (Choshen Mishpat 20), regarding a building that was
allocated for shechting chickens, but the building burnt down
and the partners are now protesting against the shochtinss
use of the place due to its bad smell. After siding with
the shochtim, the Avnei Nezer writes: Even if the partners
would be halachically correct, they shouldn’t stand on their
rights in this case, which is a service for the public and saves
Yisrael from eating #eff, so if they listen to my advice they
should give up on their claim and they will have the merit
of the rabim, and this zechus will stand for them for many
generations, and they will be signed in the book of tzadikim.

Detached Houses

All that s discussed till now, is regarding an apartment block,
as the Pischei Choshen (chapter 15 end of footnote 50)

2) According to the Rambam, the reason why a chazakah helps regarding the “noise of hammering,” because that is his work; a chazakah won't help
regarding “noise of those entering and leaving,” because that is not his actual job, but a side effect.

The Nesivos offers a different explanation: the “noise of hammering” is one noise, and if a person accepts it, then he cannot regret it. Therefore a
chazakah helps, as it means that the neighbors accepted the noise, and the reason they are now protesting is because they are regretting it. But “noise of
those entering and leaving” is always a different noise, and the neighbors can say that initially they accepted the noise but now the noise has changed,

and they cannot endure it”

3) But Rav Wosner (volume 9) writes that having fixed times is not a problem of nizkei shecheinim, as the Rama writes that the problem of “noise
of those entering and leaving” is because it is at all hours of the day. But if he writes open hours during the evening, this depends on the machlokes

Mechaber and Rema.

4) Similarly a Rosh Yeshivah who delivers shiurim in his home, this is part of his regular living style to deliver shiurim and talmidim come to his home
to hear the shiurim. This isn’t comparable to a worker who works at home and people come to him, since the work is not part of his home, unlike the

Torah of the Rosh Yeshivah this is his regular life.



writes that there is a claim of “increasing the numbers
of people” in a joint staircase, but in detached houses
the neighbors have no claim against what a person does
in his own house. This is an argument between the
Mechaber and Rema beginning of szzan 156, according
to the Mechaber a neighbor can protest even in a cul-de-
sac, but the Rema writes that only those living in the
same courtyard can protest.

An I1l Person
Although the halachah is that a neighbor cannot protest

loud noise, a sick person can protest loud noise (Rema

only regarding irregular activities, but if the activities
are regular ones that people do at home, even if they
are sometimes noisy, the sick person has no right to
protest. Any person is permitted to bring youngsters
and children to his home, and the ill neighbor cannot
protest that their noise is disturbing his sleep, since “a
person doesn’t have to leave his home because of that
ill person.”

Temporary Damage

Even when a neighbor has the right to protest, that is
only if the damage is done on a permanent level. But

1506).
But the Chazon Ish (Bava Basra 13:11) writes, this is

if the noise is only temporary, for example he makes a
sheva brachos in his home, he cannot protest it.
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Parashas Vayeshev, whose Haftarah writes 'a pauper for shoes' (Amos 2:6), see below
To Rav Borech Avraham Ostreicher,
Head of Heichal Hora'ah Devar Mishpat, London.

Regarding the distress of tenants who ate struggling to pay their rent, in addition to their vital living costs that are inflating
daily. While there are some costs that have risen due to acceptable reasons, in many cases there is no justification to raise the
price, especially rental prices. Figures have shown that house prices and rental in the non-Jews is lower than in the Jewish
market.

Teshuvah:

A) The Gemara (Baba Basra 90b) states: Our Rabbis have taught: Hoarders of produce and moneylenders for interest ...
and those who raise market prices by selling for more than the standard price, regarding them the passuk states, 'Hashem
has sworn by the pride of Yaakov, I will never forget any of their actions' (Amos 8:7)."

The Iyun Yaakov explains: "Because these people are generally stealing from the poor, and the passuk warns that 'he [the
outdone pauper]| will cry out to Hashem against you, and you will have a sin,' because the cries of the poor have a stronger
powet."

And the Rashbam writes (s.viv. otzrei peiros, mafki'ei she'arim): "Those who buy produce in the market and hoatd it ...
causing financial loss to the poor. "Those, who dtive up prices' — those who add to the standard price."

The Gemara continues there, saying: "One may not hoard produce that contains an element of basic sustenance, such as
wines, oils and flout."

B) Shulchan Aruch (Choshen Mishpat 231:26) rules: "Whoever drives up the price by charging more than the accepted price,
[Beis Din are| permitted to flog him and punish him accordingly."

The Levushim (ibid 85) adds: "Whoever drives up the price ... is punished the same as moneylenders charging interest,
because they transgress the mitzvah of 'your brother shall be able to live with you,' since he takes away his living,"

C) Regarding those who inflate house prices, one can detive from the teaching of the Rambam (Mechirah 14:5): "One may
not hoard produce ... for this causes distress for a Jew," meaning that any price increase that causes distress to a Jew is
prohibited, and especially for paupers, as the Torah warns "you may not cause distress to an orphan or widow;" on which
the Midrash comments: "I may have thought that it is only prohibited to cause distress to an orphan or widow, how do we
know that the same is to other people? Therefore the Torah writes 'lo te'anun.' I may have thought that only extreme distress
is prohibited, how do I know that slighter distress is forbidden? Therefore the Torah writes 'lo te'anun." (This Midrash is
written regarding the Ten Martyrs who substituted for Yaakov's sons, which is the topic of the passuk "a pauper for shoes.")

A punishment is only inflicted if a warning is issued.

Chaim Yosef Dovid Weiss
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won't want you to lose out, don't rely on them. Because no matter
how caring they may be, a person is the closest to himself, and
nobody will verify the facts as much as you yourself.

Likewise in all matters of buying and selling shares, make all the
necessary homework yourself, without relying on others.

And if; after all your investigations, you still have a doubt, and you
properly understand the two sides of the matter, you can then ask
the experts for their opinion.

If you follow our advice, you will be saved from many heartaches
and headaches.

(Needless to say, this is all within the scope of Aishtadlus, while the
main thing is to daven to Hashem for success in all your business
dealings.)

By practicing our guidance, you will avoid conflicts or arguments,
because if you made the necessary inquities and relied on your
own perception, even if a problem later transpires you won't blame
anybody else.

It is worth quoting what the Satmar Rebbe wrote (to Rabbi
Chananiah Yom Tov Lipa Lefkowitz) regarding his efforts to attain
immigration permits to the USA after the Holocaust, as these words
of wisdom are as relevant to us now, as it was then:

"Efforts that others make for you cannot be compared to the efforts
one does for oneself. If T speak with some people [to help youl],
even those who will listen to me will do so because of the mitzvah,
and even the lightest job that people do for a mitzvah is for them
a great effort, and they consider it to be real mesirus nefesh. All the
more so, something that requires much effort and toil like this,
millions of other people won't be able to do what a person
does for himself. I cannot elaborate in writing, but I expect you to
understand.

"It would be beneficial if you first come here yourself, to see for
yourself this country's virtues and all its shortcomings, both in
spiritual and physical issues. You know your situation and the
situation of your family, both in ruchniyus and gashmiyus, and you will
be able to decide for yourself if it is worthwhile to bring your family
here.

"Because one who seeks the truth can decide far better than by what
others tell him."

This is a fundamental principle that is also relevant in business: Don't
trust others, especially those who have an interest in the matter.
That's why a person must verify all the details himself, to the best
of his ability.

On lhe agenda ~— Shaalos that recently reached the Heichal Hora’ah

The Rabbanim have raised the issue of metro bank, that there is a prohibition of 7bis if a Jew is involved.
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